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1. Introduction:

This article aims to elucidate the extent to which Sharia law has gained recognition
or progressed in protecting intellectual property. This paper offers a historical
analysis of the subject and concentrates on the constitutional principles that Sharia
law can employ to safeguard intellectual property. It examines the difficulties of
introducing new forms of IPR within the framework of Sharia. The essay also
analyzes the factors contributing to the inadequate safeguarding of IPR in Arabic
states, taking into account the recognition of those rights in a certain way by Sharia,
the religious code. The essay argues that although Sharia law does not explicitly
guarantee P, it protects it through norms and notions that bear similarities to
modern laws and rights. This statement disproves any claim that Islamic law and IP
are incompatible and addresses the misconception that Islamic law is outdated.
Nevertheless, safeguarding IP in Arabic states poses difficulties due to religious
convictions, conventional norms in society, limited economic growth, and elevated
poverty rates. Furthermore, the proliferation of intellectual property rights (IPR) and
the intricate nature of innovations present significant challenges to their protection
under Sharia law. Comprehending Sharia law and its origins is crucial for gathering
data regarding the connection between itand IP.

Hypothesis:

The article hypothesizes that during the early era of the Islamic empire, intellectual
property violations were relatively limited and did not pose a significant issue,
despite the absence of any real punishment. This, according to the author's
knowledge, can be attributed to the morality of Muslim society, the fear of God, and
the fear of being stigmatized as a sinner in the eyes of God and humanity, even
though the violation itself was perceived as a sin rather than a legal murder. The
other hypothesis posits that the number of intellectual property violations in Jordan

is rising, despite Jordan's trademark law being the most advanced in history. The
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author believes that social, cultural, and financial factors contribute to this violation,
which is considered a crime.
Methodology:

An analytical approach will be used to understand the impact of Sharia law on
Jordan's trademark law. Comparative approaches will also be used to understand the
relationship between Sharia law and intellectual property. Furthermore, historical
approaches will take place to demonstrate the historical development of intellectual
property over time.

2. Backgrounds:

The primary origin of the law is the Constitution of 1952). The country's legal
system is founded upon Islamic law and French codes!
. Intellectual property rights are undoubtedly a significant challenge in most
countries worldwide . To this point, Intellectual Property Rights (IPRs) in Islamic
law, often known as Sharia, are a subject of study and consideration. Arab societies
acknowledged the notion of intellectual property, such as cattle labels and poems,
before the rise of Islamic civilization. Authors who seek financial compensation for
their poems are also protected by society against plagiarism. In addition, this society
had some knowledge of intellectual property rights, albeit in a basic form,
particularly about trademarks and copyrights @ It is regarded as a harmonious
position that strikes an appropriate equilibrium between acknowledging individual
ownership rights and upholding the benefits of society. However, certain scholars
argue that Sharia law does not directly address protecting intellectual property rights
and lacks specific regulations similar to those found in inheritance cases. On the
other hand, some scholars suggest that the fundamentals and interpretations of
Sharia law could offer such protection. Furthermore, according to Islamic literature,

the most extreme perspective regards intellectual property rights (IPRs) as a means
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employed by industrialized nations to gain advantages rather than benefiting the
Muslim community ©.

Most Islamic schools, except the "Hanafi" School, have generally accepted the
concept of intellectual property, such as intangible property. The Hanafi School,
however, only recognizes tangible property. They reason that knowledge and science
should be accessible to everyone, including Muslims, and therefore, intangible assets
are incompatible with business or trade. ® Jordanian Literature Intellectual property
law encompasses various legal areas, each characterized by its specialized language.
Copyright law safeguards the exclusive rights to "innovative artistic creations,”
encompassing computer software, music, video, architecture, drama, and literature.
Trademark law protects brand elements such as symbols, words, and phrases that
recognize services, enterprises, and items. Patent law protects the rights of
innovation for a specific duration as established by legislation. These encompass the
domains of design, plant, and utility. Infringements refer to the unauthorized
copying, usage, or exploitation of a work protected by intellectual property
regulations without the rightful owner's consent. The current impact of collective
culture on intellectual property (IP) in the Arab world is characterized by values such
as cooperation, community belonging, tribal solidarity, mutual trust, commitment,
and support. According to the literature, this influence imposes several constraints
on individual autonomy, resulting in diminished individual accountability and
restricted freedoms. Thus, Jordan, as a member of the Arab world, exhibits a similar
culture driven by the elements above, resulting in a diminished concern for
protecting intellectual property rights (IPRs) and a tendency to engage in violations
with others.

Jordan also anticipates others to adopt the same behavior, particularly in the pirate
context ©. Nawafleh (2010) argues that robust intellectual property rights (IPRs) are

essential for attracting foreign direct investment (FDI) to Jordan, particularly in the
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information technology industry. A/ Sharari and Sirhan concurred with Nawafleh's
viewpoint that there is a pressing need for additional human resources to implement
intellectual property rights (IPR) enforcement effectively in Jordan. The pursuance of
inquiry and subsequent diminishment of occupational opportunities epitomize a
perplexing archetype @)

This occurrence, absent native corroboration, inclines significantly towards
external scrutinizes chiefly conducted by scholars external to the locale, articulating
the inherent virtues of intellectual property (IP) rather than a meticulous critique of
local ramifications. Such local scrutiny illumines the nominal impact of IP legislation
on the influx of off-shore fiscal engagements ®. Within the confines of Jordanian
precincts, the enactment of intellectual property rights (IPRs) is beleaguered by a
dereliction of synergistic endeavors amongst multiple enforcement factions, each
asserting dominion over IP transgressions. Moreover, as posited by Nesheiwat, there
exists a predilection towards invoking juridical recourses—criminal and civil—over
economic redresses ).

An inclination towards fostering novel product introductions while diminishing
fiscal incentives for infringement participators. At the institutional echelon, bodies
ordained to uphold IP statutes, including constabularies, judicial entities, excise
bureaus, and customs, display a lackluster impetus toward the mitigation of IP rights
violations. As a result, the potential hazards and expenses associated with
safeguarding intellectual property rights (IPRs) are heightened due to prevailing
social behaviors and administration procedures ("% The previous empirical literature
has established a U-shaped relationship between income level and the intensity of
intellectual property rights (IPR) protection. Wealthy individuals in developing
countries such as Kuwait and Saudi Arabia, as well as income level and IPR

protection, benefit the economy and enable businesses to participate in creativity.
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However, both factors hurt economic development in low-income developing
countries like Jordan and Egypt. ("
3. Historical development:

Symbols and numbers have been used since ancient times, especially by the
Romans, to distinguish goods. Craftsmen and merchants used to mark their products
with their names or the names of the entities that produced these goods to
differentiate them from other similar goods. The use of trademarks spread during the
Middle Ages under the guild system, which required distinguishing the products of
each guild from those of others. This system mandated that craftsmen and
merchants place marks on goods to indicate that the guild had inspected them. These
marks aimed to assert the guild's control over the craftsmen, prevent competition
from similar foreign goods, and charge certain fees for placing the mark; otherwise,
the goods would be destroyed. It was also required to place the manufacturer's mark
alongside the guild's mark to identify the source of the product. Identifying the
source of production of this commodity, and with the abolition of the guild system,
the regulations associated with it disappeared, and legal rules governing trademarks
began to emerge.”
3.1Islamic perspective on intellectual property outcome:

Intellectual Property (IP) is a creation of Western societies' cultural and legal
framework. Intellectual Property (IP) originated with the Venetian patent statute of
1474 and the Statute of Anne in 1710. It has since evolved through the Berne
Convention and the TRIPS Agreement, which were influenced by the legislative
priorities of several European countries and, later, the US. The underlying purpose
behind the doctrinal development of comparative intellectual property laws is to
establish ownership rights over ideas and creative works, compensate producers for
their investments, or optimize the accumulation of knowledge and cultural creations.

It is incumbent upon scholarly endeavors to delineate with precision the standpoint
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of an Islamic interpretative framework on the managerial practices governing
intellectual production and the ensuing examination into the deviations when
juxtaposed against the prevailing doctrines of intellectual property (IP)
configurations. It is crucial to embark upon an investigation concerning the
rudimentary principles and methodologies pursuant of which the Islamic judicial
precepts adjudicate the dispensation of property entitlements over intellectual
concoctions. Embodying itself within a complex architecture that assimilates a
plethora of dimensions, the Islamic discourse on intellectual property (IP) is steeped
in an extensive ideology of societal equitableness. Such a viewpoint decisively
disengages from the conventional accolades typically bestowed upon the lone
ingenious creator, nor does it envisage IP as merely a lever to escalate creative
outputs for maximized communal benefit. Enshrined within this paradigm are the
principles directing the allocation of rights and responsibilities over the stewardship
of culture and knowledge, aiming fundamentally at satiating basic human
necessities, thereby enabling individuals to cultivate a life marked by health and
productivity, augment their intellectual aptitudes, and intensify their moral imprint
upon the societal fabric. It is essential to embrace the notion that there must be an
adherence to the paradigm wherein there is a compensation mechanism for
investors who contribute informational resources that augment production, aligned
with the principle of fostering an environment characterized by the equitable and
identical availability of opportunities. The monopolistic authority over intellectual
content should not be allowed to be translated into the capacity to consolidate
control over said content consistently. It is essential to ensure that individuals who
engage with guarded intellectual content are not unfairly limited in their ability to
modify or utilize their knowledge and cultural mediums due to financial constraints

or the need for authorization from those who control access to these rights.
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The question that arises now is: What is the ruling of Islamic Sharia regarding the
buying and selling of trademark rights meaning the sale or purchase of a company's
license to produce its products by other companies? To answer this question, it is
necessary to search for the legal basis for it, which is represented by the rulings of the
Islamic Figh Academy. In this context, the Islamic Figh Academy, convened during its
fifth conference in Kuwait in the year 1405 AH, issued a decision regarding moral
rights, such as the right to authorship and similar rights. The decision of the Islamic
Figh complex is included in its text: First: The trade name, trade title, trademark,
authorship, invention, or innovation are special rights for their owners, which have
acquired considerable financial value in contemporary custom, leading people to
invest in them. These rights are recognized in Sharia, and it is not permissible to
infringe upon them.

Secondly: It is permissible to transfer the trade name, commercial title, or
trademark, and to transfer any of them for financial compensation if there is no
harm, deception, or fraud, considering that it has become a financial right.”

Thirdly: Copyrights and patents or innovations are legally protected, and their
owners have the right to dispose of them, and they cannot be infringed upon.
Therefore, there is no restriction on selling the trade name to another company. Still,
it is required that the sale meets the conditions stipulated in sales contracts, such as
the sold item being lawful, and the absence of ignorance, uncertainty, and fraud,
among other regulations. However, we will focus here on two conditions that are
often violated in such cases, which are: First, the rent must be known in the case of
leasing, and the price must be known in the case of selling because most of these
companies sell or lease their trade name in exchange for a percentage of the profit
and not for a fixed rent or a fixed price. In this, there is an obvious element of
ignorance and uncertainty, and the Prophet, peace be upon him, prohibited

uncertainty as mentioned in Sahih Muslim. The determination of the rent or price is
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based on the mutual agreement of the two parties, and there is no limit to it, whether
it is minimum or maximum.™ And the second: is the product produced by the other
company should be of the same quality as the parent company. If it is of lower
quality, that is considered deceit because the buyer purchases it believing it to be of
the parent company's quality. The Prophet, peace be upon him, said: "Whoever
deceives..."

According to this term, trademarks are considered contemporary issues for which
there is no specific text in the Quran, Sunnah, consensus, or the sayings of the
companions and jurists. However, the ruling on trademarks in Islamic law is that they
are considered property that should be preserved, based on an important principle in
Islamic law known as the principle of "public interest” in the field of private rights.
This is achieved from two aspects, as the jurist A/-Duraini believes: A. It is a right
about money, meaning it is a financially significant right, as the interest in it primarily
benefits the author, followed by the publisher, distributor, and trademark owner.
This is evident in its nature as a private financial right. B. It serves a confirmed public
interest returning to the entire human society, and it is the benefit derived from its
intellectual values that profoundly impact various aspects of life. And in this capacity,
it is a right from the rights of God Almighty due to its comprehensive benefit and
great significance. In its two types, the public interest is upheld in religion, and
rulings are based on it because it is one of the foundations of justice and truth.
Accordingly, the trademark is considered property, because the legal ruling regarding
its existence is supported by public interest and custom’.

3.1.2 Protection of trademarks in Islamic Sharia law:

Islamic jurists have stated that ownership of an object entails ownership of its

benefits. Thus, whoever owns a house owns the right to reside in it, and whoever

authors a book has the right to publish, print, distribute, and benefit from it, and to
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prevent others from doing so unless authorized by him. No entity is allowed to
deprive a person of their benefits and rights. From this, it is understood that
intellectual property rights—among them trademarks—are realized in their
benefits, and benefits are considered valuable property. Islam has prohibited the
infringement of others' property. It can be said that the infringement on trademarks
is not permissible according to the following evidence:
First: The Holy Quran: The Almighty said: "And do not consume one another's wealth
unjustly or send it [in bribery] to the rulers so that [they might aid] you [to] consume
a portion of the wealth of the people in sin, while you know [it is unlawful].” The
infringement on trademarks, as mentioned earlier, is a consumption of people’s
wealth unjustly, an appropriation of their rights, and an aggression against them, and
Allah does not like the aggressors.

First, in the Holy Quran, His Almighty says, "And do not consume one another's
wealth unjustly.” The infringement on trademarks, as mentioned earlier, is an unjust
consumption of people’s wealth, a confiscation of their rights, and an aggression
against them, and Allah does not love the aggressors.

Second: The Prophetic Sunnah: The Prophet, peace be upon him, said: "Your
blood, wealth, and honor are sacred to one another." Secondly: The Prophetic
Sunnah: The saying of the Prophet, peace be upon him: "Indeed, your blood, your
property, and your honor are sacred to you." This hadith indicates the sanctity of a
Muslim's wealth, regardless of its nature, whether it is tangible or a benefit permitted
by Sharia for use, and in which desire and competition occur, even if it is intangible.
into this context, Asmar ibn Mudarris said: | came to the Prophet - peace be upon
him - and pledged allegiance to him. He said: "Whoever reaches what no Muslim has
reached before him, it is his." He said, "Then the people rushed out, competing with
each other (competing: meaning they hurried, and competing: meaning each one of

them tried to outpace the other, planning what he wanted to lay his hands on)." The
[": 3
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basis for inferring from the previous hadiths: The explicit and implicit meanings of
the hadiths indicate the right of a Muslim to possess or act upon what their hand
reaches before others, as well as what their thought and minds precede in
comparison®.

3.2 Is trademark theft considered a stolen crime?

And assuming that intellectual property, for example, a trademark, is considered
property, is trademark infringement considered theft? And assuming it is theft, what
is the applicable punishment in Sharia? The authors believe it is impossible to
consider trademark infringement as theft because one of the conditions is that it
must be taken from a secured (protected) place. In this case, one can resort to
discretionary punishment.
3.2.1Ta'zir punishment:

Ta'zir is a punishment determined by the judge or his deputy, with regulations, for
an action or statement that does not involve a fixed penalty, expiation, or retribution.
Among the topics of penal jurisprudence is the subject of discretionary punishment,
which is left to the judge or their delegate to determine. However, this discretion is
not without limits or neglectful of clarification; rather, it has guidelines and
specifications mentioned by jurists, so that the determination of discretionary
punishment aligns with the general principle of legislation, which is to achieve and
establish justice™
3.2.2 The standard of considering mitigating and aggravating circumstances in
sentencing.

Islamic Scholars have mentioned that the criterion for estimating the discretionary
punishment is that the judge or their delegate determines the penalty after
considering the condition of the punished individual, which is now known as the

circumstances related to the crime, whether for mitigation or aggravation.
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The Egyptian Fatwa House has issued its fatwa regarding the infringement of
trademarks and the ruling of Sharia on this matter as follows: In the wrongful
assumption of these marks, there is an illusion that the impersonator has obtained
the mark and is boasting about something they have not been given, falsely and
deceitfully. The Prophet, peace be upon him, said: "He who pretends to be what he is
not is like one who wears a false garment." Additionally, this involves deceiving,
cheating, and misleading people, and the Prophet, peace be upon him, said: "He who
deceives us is not one of us.""

3.2.3 The global regime:

The global regime aimed to incentivize authors and inventors by granting them
property rights over their innovation and culture. This was done to stimulate the
growth of international markets. Sam Ricketson and Jane Ginsburg observed that the
primary focus of the drafters of the 1886 Berne Convention for the Protection of
Literary and Artistic Works was to safeguard the individual rights of authors and
enhance the extent of protection granted to them. In 1994, the second significant
achievement was reached with negotiations and the finalization of the Agreement on
Trade-Related Aspects of Intellectual Property (TRIPS Agreement).

During that period, the United States became a significant new participant in the
global intellectual property (IP) arena, joining the established colonial club. Its entry
profoundly impacted the extent and potency of property rights about knowledge and
culture. On this occasion, the focus of the forum and the items discussed in the
negotiation process agenda primarily revolved around commerce and trade. The
commerce event included discussions on intellectual property (IP) matters, which
were crucial in shaping the framework of the World Trade Organization (WTO). The
investigation of the Uruguay Round, which preceded the implementation of the
TRIPS Agreement, demonstrates that the allocation of rights and responsibilities in

the realm of information and culture was predominantly deliberated on financial
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terms. Enhancing and fortifying property rights in innovations and other forms of
cultural expression were perceived as the most effective means to stimulate more
incredible innovation and creativity for the most significant benefit of the inhabitants
in the countries that signed the Agreement. Essential players in industries that
heavily rely on intellectual property, such as pharmaceuticals, computer software,
entertainment, and biotechnology, pressured countries that export intellectual
property, particularly the US, to establish additional rights, reinforce them, and
implement robust enforcement procedures. The objective was to enhance their
market presence in developing countries.

Education and cultural knowledge are the standard, whereas availability is the
rarity. In general, the other regions of Asia, Africa, and South America adopted the
current global framework of IP. The user did not provide any text. Before the TRIPS
agreement, intellectual property regulations were introduced into the legal
frameworks of emerging nations through colonialism. Indeed, four prominent
nations - France, Germany, Spain, and the United Kingdom - utilized Article 19 of the
Berne Act, a provision within the Berne Convention for the Protection of Literary and
Artistic Works, on September 9, 18860,

This provision granted them the authority to join the Agreement to benefit their
territories, extending the reach of copyright laws to most developing countries. The
TRIPS aimed to strengthen and broaden the power and extent of the “intellectual
property “rights established under previous systems @) Even though the developing
nations of Asia, Africa, and South America were sovereign at the commencement of
the discussions in 1986, their impact on establishing standards for the Agreement
was negligible. Upon examining the historical trajectory of the TRIPS Agreement
discussions, Peter Drahos and John Braithwaite uncovered a notable discrepancy in

the relative bargaining power between developed and developing nations, with the
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United States assuming a prominent leadership role.

Major industrialized nations possessed a clear and precise understanding of their
objectives. /ey arrived equipped with customized draft clauses designed to
safeguard their interests—significant payers of taxes. Developing nations require
sufficient information and expertise regarding the potential impacts of the TRIPS
rules on the availability of medical and educational resources and indigenous
innovation capabilities. In addition, the United States pressured developing nations
to comply with the minimal requirements for “intellectual property “protection.

The American regulation was enforced in 1989 to target developing countries that
opposed the US perspective on the content of the TRIPS Agreement @2 Brazil and
India have been put on the Priority Watch List, signifying they are the country’s most
deserving of trade penalties. On the other hand, Argentina, Egypt, and Yugoslavia
were included in the Watch List. Developing nations could not engage.

In negotiations, they had to either agree to the minimal criteria advocated by the
US and its allies or risk facing penalties that would inevitably damage their economy
in the immediate future. Here is a preliminary depiction of how the existence of an
“intellectual property “item would be shaped according to the prevailing theoretical
frameworks of the international “intellectual property “system: If an individual
creates a musical composition, they have the option to either have somebody
perform and disseminate it without charge or to sell it to others.

Nevertheless, the most promising opportunity to generate substantial wealth
would likely arise if a prominent distributor, such as Universal Music Group (UMG),
opted to acquire your copyright in exchange for a one-time payment. UMG is
granted the authority by copyright law to commercially distribute the song to the
public and exercise dominion over its usage, including the manner, timing, and
locations of its utilization by others. Essentially, if another individual were to utilize

the music, either in its whole or a portion of it, to produce a documentary or a family
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video to be shared on the Internet, they would be required to acquire consent from
UMG and maybe compensate them with fees. UNIG has the option to deliberately
delay their response when approval is needed. The song attains cultural significance
when performed inside the public domain. Copyright law does not categorize it in
that manner; rather, it is regarded as an intellectual creation safeguarded by various
legal accountability regulations. There are several situations in which the law permits
content reuse for specified reasons related to education, free expression, etc.
Furthermore, it is accurate to state that certain countries have a comprehensive "fair
use" privilege, which permits the creation of creative works using copyrighted
material. Nevertheless, the author will demonstrate throughout this book that
licenses to reuse are presented as exemptions that should be understood
restrictively. These rights are not recognized as legal entitlements for the general
public, which can be utilized to transfer power and initiate change %*.

The notion of “intellectual property “is not novel. British law protected intellectual
rights in 1710, and the Statute of Monopolies in 1623 provided legal protection for
creative works ®¥. During the 19th century, the term "intellectual property” emerged
(25), Throughout the years, numerous legal rules about “intellectual property “have
developed, and the legal principles related to “intellectual property “have undergone
development. Poetry held greater vergence during the pre-Islamic period, and its
creators were held in high regard and esteemed. Poets received remuneration for
publishing and disseminating their writings as a token of acknowledgment of the
worth of their creations. Three Lesser accomplished poets were enticed to engage in
different sorts of larceny to augment their reputation and financial status.
Nevertheless, these poets were typically excluded from mainstream cultural circles.
(26) During the time before the rise of Islam, communities placed importance on

intellectual creations and considered them as potential forms of intellectual
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property, particularly in terms of moral rights. However, this acknowledgment was
still in its early stages and not fully developed. Sharia, along with civil law, Jewish
law, and common law, is recognized as one of the prominent legal systems
worldwide, and it adheres to the principles of law and the process of lawmaking.
Understanding Sharia law and its origins is crucial to gathering proof of the
correlation between the ownership of “intellectual property “and Islam @),

3.3 The Legal Classification in Islam:

In Islam, the law can be categorized into two main components: the revealed and
non-revealed. In its disclosed manifestation, the Sharia derives its authority from two
primary sources: The Qur'an, the Last Testament, and the teachings of the prophet,
encompassing both traditions and “Sunnah.” There are undisclosed origins of Sharia
law that Muslim legal scholars formulated after disclosing the holy Qur'an and the
“Sunna.” Furthermore, Islam is a comprehensive religion encompassing laws
governing all aspects of life. Islamic rules encompass many subjects, including
specific times for daily prayers and fasting, restrictions on consuming particular
foods, regulations on getting married, passing on wealth, and business. ®®Islam
developed as a religion that encompasses both the spiritual and worldly parts of life,
aiming to govern the individual's connection with Allah and human interactions
within a societal context. Hence, Islamic law regulates nearly every facet of existence.
Incorporate ljma, which refers to the consensus of Muslim scholars on law matters,
and Qiyas, a precise logical perceptive used in Jjrihad. The following sources are
considered authoritative in the field of jurisprudence (Usul al-figh), which
encompasses both deductive (from general principles to specific cases) and inductive
(from particular cases to general principles) modes of reasoning.

Additional sources for undisclosed law under Sharia encompass ijtihad (individual
intellectual endeavor and autonomous logic), "Istihsan" (fairness or juristic

preference), "Istishab" (presumption  of uniformity), Istishab”or "Masala
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"(perspective based on public interest), "Darura” (compulsion), "Urf" (custom), and
fatwa giving of Muftis  (jurisconsults), such as the "Egyptian grand mufti
"Muhammad Abduh".”.??

If it is not feasible to find an explicit endorsement of a lawful proposal in the
“Qur'an and “Sunna,” a Muslim legal expert will endeavor to identify a precedent
that all legal academics or jurists universally accept. Reach a consensus on a specific
legal principle or understanding. Consensus can be considered a reliable authority
for legal matters. Analogical reasoning, or giyas, is characterized by a stringent
approach. Initially, it is imperative to locate a passage in the Qur'an, a prophet's
“Sunna,” or a guideline that has been unanimously agreed upon as the starting point.
First, we must identify the situation's cause, purpose, or reason. Then, we have to
explain the connection between each aspect: the component with a rule and the one
to which we consider applying the rule. This clarification ought to prove that
expanding the rule is justified. For instance, the Qur'an's prohibitions of consuming
Alcoholencompass all other alcoholic beverages without any ambiguity *”However,
the exemption from fasting due to illness and travel cannot be expanded.
Introducing the notion of difficulty into the discussion is unproductive as travelers
would only occasionally perceive fasting as burdensome. Furthermore, hardship is a
complex and ambiguous notion. The underlying intention or rationale behind the
rule is not just to create difficulty. Hence, the expansion of the leniency would not be
specific or well-defined and specified. GYConsensus among Muslim academics
affirms that the “Qur'an” serves as the fundamental basis of Islamic jurisprudence.
Nevertheless, they hold divergent opinions regarding the hierarchy of other sources
of Islamic law. As a result, four main law schools have emerged in” Sunni Islam”: the
“Hanafi, Maliki, Shafii, and Hanbali"®»The Abou Hanifa scholars base their legal

judgments on rationality and personal decisions, drawing upon analogy and fairness
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as legal foundations. The “Maliki School” adheres strictly to the Prophet's teachings,
“Sunna,” and downplays the Significance of personal opinion. The Shafi’i School has
endeavored to harmonize the ideas of the Maliki and Abda Hanifa schools, which
enjoyed significant patronage from the caliphs and flourished in competition with
other doctrinal schools. @A/ Shafii, the progenitor of the al-Shafi'i law school,
established the field of Islamic jurisprudence. He was the inaugural jurist to collate
and systemize Islamic sources of law. ®¥The Hanbali School is renowned for its
rigorous adherence to the “Qur'an and “Sunna” texts. The analogy is acknowledged
as a foundation of Hanbali jurisprudence.

The Sharia encompasses a comprehensive framework that categorizes all potential
human actions into five distinct classifications: obligatory, recommended, neutral,
disagreeable, or banned. Allah, the ultimate legislator, determines these
classifications. Eighteen Prayers and fulfilling the obligation of paying Zakat are
necessary, whereas drafting a will is advised. ®Engaging in activities such as
drinking alcohol and eating non-halal food are severely forbidden. “The Quran” and
other sources of Sharia do not guide other actions. In this scenario, these behaviors
are deemed permissible based on the principle that everything is allowed until
specifically banned by Allah. The acceptability of “intellectual property “protection is
often justified by the absence of any explicit statement(s) opposing it in the Qur'an
or other Sharia sources. “ The Caljph,“who serves as Allah's representative among his
people, or in contemporary terminology, the government, has the freedom to Take
action as long as the laws implemented are by Sharia principles ©®. The
categorization of actions demonstrates the extent of adaptability and practicality
adopted by Islamic law.

3.4 Intellectual property rights in Sharia law:
Islamic law did not specifically govern “intellectual property “rights with explicit

and specific regulations akin to those about religious obligations or inheritance.
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Nevertheless, Sharia's various origins of law encompass several regulations and
illustrations that facilitate the establishment of links between “intellectual property
“and Islamic law. This article explores the origins and evolution of “intellectual
property “standards designed to fulfill the requirements of the time. It also evaluates
the justifications and responses for protecting “intellectual property “per “Sharia
law.”

3.4.1Intellectual property as a tangible property.

Muslims hold the belief that all property is the rightful possession of Allah. G)The
private property owner is a trustee or agent for Allah, the ultimate proprietor.
However, Islam highly values the sanctity of private property.

During his final journey, Prophet Muhammad stated that a Muslim is not
permitted to claim ownership of any property belonging to another Muslim unless it
is willingly given as an act of kindness. Do not harm yourselves by mistreating his

heart ©8

). Sharia law balances collective ownership and individual rights and
property, drawing from Western concepts, namely those of English and North
American origin. Regarding the acknowledgment of “intellectual property “as a form
of property, most Sharia law schools concur on this matter. The Hanafi School
deviates from the norm in its interpretation of property. This mainly stems from a
debate on the appropriate criterion for defining what can be classified as mal
(money). As per the Hanafi School, Heiaza (physical ownership) is the sole valid
monetary criterion 9. They exclusively accept tangible assets as payment and
eventually as property 0. Therefore, the Hanafi School primarily focuses on tangible
items that can be perceived.

Through the five senses, it is considered property. According to Sharia law, they

cannot be granted legal rights as intellectual property due to the abstract character of

concepts resembling celestial things. Conversely, the Malki, Shafie, and Hanbali
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Schools concur that the appropriate standard should be Manfaa, which refers to
utility @) These schools see both material and intangible assets as property. Property
refers to any tangible or intangible asset that is useful and valuable. Therefore, it
might be inferred that “intellectual property “protection would be considered an
authorized action. According to Sharia law, individuals can get real assets possession
of either through contractual agreements or other ways. According to the concept of
appropriation, an individual is allowed to. One might obtain ownership of
unoccupied real estate by developing and utilizing it to generate income. Private
property ownership can also be obtained by obtaining and possessing elements from
the soil or public land.30 This resembles Locke's labor theory and the 'sweat of the

“42) Therefore,

brow' criterion in the context of “intellectual property “rights.
ownership is granted to an individual who puts forth efforts in creating materials and
is consequently entitled to the benefits of their work. Individuals who invest their
time and effort in producing original creations, whether tangible or intangible,
should have the right to receive the worth of their creations.

Sharia acknowledges the principles of the division of ownership and the utilization
of assets by third parties. These notions can enable the person with a title to separate
ownership and usage by offering a third party the privilege to utilize the property
rights by surrendering possession. The division of ownership rights for property
under Sharia law is analogous to the contemporary system of granting licenses for
“intellectual property “rights. ¥

While Sharia law does not explicitly include specific provisions for protecting
intellectual property, it can be argued that “intellectual property “is not forbidden
under Sharia law. There are no explicit prohibitions in the original texts of Sharia that
restrict ownership of physical goods. The term "property” in Sharia law might possess
multiple interpretations, necessitating an examination beyond traditional definitions.

Sharia law can adapt to incorporate and safeguard “intellectual property “rights in
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response to changing circumstances.
3.4.2 The Legitimacy of Acquiring Financial Gains.

Historically, the purpose of “intellectual property “protection has been to motivate
innovation. The economic incentive hypothesis grants writers or inventors the sole
privilege to reproduce their creations for a restricted duration. “Intellectual property
“owners have the right to fully reap the advantages of their creative work. Owners of
“intellectual property “rights can transfer their rights to individuals or entities who
may place a higher value on them. However, the economic incentive hypothesis is
only partially accurate. “Intellectual property “also encompasses a crucial dimension
of natural rights. An individual who works on resources that are not owned by
anybody or are collectively owned possesses an inherent entitlement to the
outcomes of their labor, and it is the responsibility of the government to
acknowledge and uphold this intrinsic entitlement. Assigning a patent right to an
inventor recognizes that the innovation would not have been created without the
inventor's efforts and restricts access to the invention by others. The ability for
anyone to access or utilize the invention depends on obtaining the patent holder's
consent. “Intellectual property “can also be justified on the grounds of trade and
profit, in addition to the traditional justifications of property and hard effort. Trade
encompasses not only tangible goods but also involves the exchange of “intellectual
property “items to generate profits. Sharia promotes commerce with some
limitations. Generating profit encompasses various forms of commerce and
intellectual assets. Creators should be entitled to a concrete reward for their
commitment of time and effort. Generating a financial gain does not inherently
validate intellectual property but permits it. Profit-making aligns with the financial
motivation concept of the "intellectual property" right.

The quest for gain is not inadequate but a commendable endeavor. The Qur'an
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affirms no wrongdoing in seeking legitimate gains from one's Lord. Furthermore, it
declares, 'Oh, you who have faith!" Do not squander your possessions on frivolous
things among yourselves. Instead, engage in trade and commerce with one another
through mutual friendliness. The Qur'an also states: 'O my people! Administer justice
impartially, ensuring fairness and accuracy in measuring and assessing people's
possessions. Furthermore, refrain from engaging in evil actions that promote the
degradation of the earth. These verses indicate the potential for producing profits.
According to various assessments, numerous writers in the early Islamic era
sustained themselves financially with their literary creations. Caliphs would hire
authors to produce books in exchange for remuneration. @DEmirs, who held
prestigious positions like a prince, would compensate poets who spoke highly of
them. ®The payments were legally enforceable and not considered an honorarium.
They were given in exchange for completing an intellectual production, like with the
current concept of works done for hire™®. Dedications have a lengthy historical
legacy. Authors in dire financial circumstances devoted their literary creations to
rulers or affluent individuals with the expectation of getting a valuable present or
reward. )

The key driving force throughout the period was financial incentives. The Shafi’,
Hanbalj, and Maliki legal traditions allow for the inclusion of incentives, such as
leases, in financial agreements “®). “Intellectual property “treaties encompass
financial components, enabling “intellectual property “rights holders to recoup what
they invested from what they have created. Nevertheless, proponents of the Hanafi
school of law contend that knowledge or science should not be considered

equivalent to trade or industry “9.

Individuals ought to commit themselves to
disseminating information without anticipating monetary compensation. There
should be no hindrance to replicating original substances, as the extensive

distribution of knowledge benefits everyone %9 These Hanafi academics believe that
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specific types of “intellectual property “should be considered public assets and that
knowledge, along with its creations, should be utilized for the collective welfare of
humanity. Conversely, it is acknowledged that creativity cannot thrive unless an
individual is justly remunerated for their endeavors. The majority of Sharia schools
of law acknowledge that it is lawful to earn profit from one's endeavors. The Qur'an,
“Sunna,” and distinctive symbols of Islam, such as mosques and the welcoming of
"Assalam-u-Alaikum" (peace be upon you), collectively form an exceptional
manifestation of intellectual property. "

Hence, it is vital to safeguard and capitalize on the creative endeavors of
individuals. Distinguishing features exist between widely recognized forms of
secular “intellectual property “rights, like copyrights, patents, and trademarks, and
knowledge-based Islam. The former results from human intelligence, creativity, and
hard work. Unlike other types of assets, humans cannot generate Islamic assets.
“Intellectual property “typically has a commercial purpose and is safeguarded for a
limited period. Contrary to intellectual property, the safeguarded knowledge of Islam
is not available for purchase or commercial use, and it remains eternal. The sacred
teachings of Islam are universally accessible for the collective welfare of humanity.
Reproduction and dissemination of the Qur'an can be done without any restrictions
or financial obligations towards individuals, families, Or nations.

This work has been copyrighted indefinitely as the genuine creation of Allah.
None of these assets can be claimed as the property of any individual, family, or
nation. Ownership does not extend to the knowledge-based assets of Islam, in
contrast to “intellectual property.” According to Sharia law, one may inquire whether
a writer or inventor can recoup more than what they initially invested in their work.
Itis indisputable how a writer or inventive can recoup what they originally invested.

However, individuals with "intellectual property" rights can accumulate riches
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excessively in specific cases. This may give rise to the problem of riba. Fourth, in
Sharia law, earning profits without putting forth significant effort over a long time is
considered riba. The Qur'an states, ‘Allah has made buying and selling permissible
and interest unlawful. ¢?

3.4.3 Arecognition of rights of morality.

Moral and ethical rights associated with authors are. Separate from the set of
rights that safeguard commercial interests in artistic creations. Moral rights
encompass four fundamental entitlements: the entitlement to be credited, the
entitlement to preserve the work's integrity, the entitlement to disclose the work's
creation, and the entitlement to retract the work. Financial entitlements can be
conveyed or allocated to others in exchange for royalties. Conversely, moral rights
are not capable of being transmitted. G3Ethical obligations are inherent and
everlasting. But, the original author of the copyrighted work always retains moral
rights.

The foundation for these rights lies in the inherent connection between the work
and its creator. The author is entitled to assert or renounce ownership of a piece of
work (authorship) and protect it from alterations, defacement, and other
modifications that could harm their reputation or honor (integrity). ¥

According to moral rights, an author has the right to prevent others from claiming
their work as their own or restricting the use of their work, such as in parody, if they
believe it will harm their reputation. By scrutinizing the history of pre-Islamic and
Islamic eras, one might discern the emergence of primitive moral entitlements.
During the pre-Islamic period, a poet would publicly perform his poems, so asserting
his exclusive rights over them.*. The poems performed during such localized public
gatherings would spread widely over the entire region, attributing the name of the
original poet. Recitation and attribution of the author's name were fundamental

moral rights. The unauthorized use might have been interpreted as a sign of
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contempt towards the poet, which could have potentially sparked a public backlash.
Public reading at that period is similar to the contemporary practice of exposure.
4. Trademarks in Jordan.

Jordan has been a signatory of the Paris Convention for the Protection of Industrial
Property since July 17, 1972. G5)The Ministry of Industry and Trade's Trademark
Office formally adopted the Ninth Edition of the International Classification of Goods
and Services for the Registration of Marks under the Nice Agreement (Nice
Classification) in Jordan on 14 November 2008. Trademarks are registered based on
classifications of products and services. The globally acknowledged system currently
in use is the Nice Classification, which was established in 1957 and consists of 45
classes ©®). Classes 1-34 pertain to tangible products, whereas Classes 35-45 pertain
to intangible services. This Agreement has undergone multiple revisions. The twelfth
edition of the Nice Classification is now in effect starting 1 January 2023. A large
number of states have widely adopted this agreement. A minority of countries do not
employ any classification mechanism. The recent implementation of the 12 editions
of the International Classification of Goods and Services safeguards service marks
within international classes 7 35 through 45. It is necessary to submit a distinct
application for each category of product:

4.1 Elements of the trademark.

The law states that to be qualified as a registered trademark, it should have a
distinctive feature, such as words, letters, numbers, figures, colors of other signs, or
any combination thereof, and be visually perceptible. Distinctive means being in a
distinct way that secures distinguishing the goods of the proprietor of the trademark
from those of other persons. A trademark can be limited in whole or in part to one or
more colors; in such instances, it shall be considered by the registrar or the court

when deciding on the distinctiveness and character of such a trademark. If a
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trademark is registered without limitation to color, it shall be registered for all
colors®®. Trademark registration should be restricted to goods or specified classes of
goods.®?

Trademarks have legal protection according to the provisions of the Trademarks
Law No. 33 of 1952. To register a trademark, the mark must possess a sufficient level
of distinctiveness to differentiate the goods or services of the applicant from those of
another party. Additionally, the mark must adhere to the moral and social principles
of Islamic and Arabic traditions and values. Any person, company, or other legal body
has the right to register a trademark for ten years of protection. According to the
Industrial Design Law No. 14 of 2000, registered industrial designs are legally
protected. These designs encompass any specific arrangement or configuration of
lines that give a product a unique and attractive appearance, regardless of whether it
was achieved via the use of a machine or done manually. Textile designs are also
eligible for protection. The deadline for filing registration for industrial design
protection is one year from the date of design publication. The Jordanian applicant
may claim priority from international applications submitted up to six months before
submission. The duration of protection is 15 years, starting from the registration date
(60).

After submitting a trademark application, it undergoes scrutiny to determine its
eligibility for registration and to check for any preexisting rights. The Registrar's
approved trademark applications are published in the Official Gazette. Every party
has a 3-month window to file objections. A lawyer should initiate legal proceedings
against any opposition to the registration of a trademark within three months after it
has been made public before the registrar. If the opposing side's case is not resolved
before the Registrar or either party appeals the Registrar's judgment, it is submitted
to the Supreme Court of Justice. The relevant registration certificate is issued when

there is no opposition.
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Under the recent legislation, trademark registration remains valid for ten years,
starting from the day of application or the day it became a priority. It can be renewed
for successive ten-year periods. Trademarks filed or registered before the first of
December 1999 will continue to be valid under the previous law, which allowed for
a duration of either 7 or 14 years. These trademarks must be renewed every ten
years. The new trademark law provides a one-year grace period to renew a
trademark after the deadline. If a trademark registration is not renewed during the
grace period that follows its expiration date, it will be immediately canceled.

Mark usage in Jordan is not mandatory for submitting applications or essential for
keeping mark registrations valid®. Nevertheless, mark registration is susceptible to
cancellation. The cancellation of the trademark can be initiated by any person with a
legitimate interest, provided they can demonstrate that the trademark has not been
used in three years leading up to the cancellation request or that there has been no
genuine use of the mark on the specific goods or services for which it was registered.
Using a trademark that has been lawfully registered, or a counterfeit version of that
trademark, on products and services of the same category without authorization is
prohibited in Jordan. Itis unlawful to sell, store, or display products and services with
counterfeit trademarks or to utilize a lawfully registered trademark to endorse goods
and services of the same category without authorization.

4.2 Trademark Licensing.

As for Trademark Law, a trademark refers to any visible and recognizable symbol
employed or intended to be employed by an individual to differentiate their products
or services from those offered by others®. A trademark is a distinct symbol
employed or possibly employed by an individual to determine their commodities,
products, or services from those of others. Furthermore, a letter can be defined as a

distinct symbol that is distinguishable from similar markings due to its inherent
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characteristics, such as specific decorations or unique forms of writing. A widely
recognized trademark is defined as a mark that has gained international recognition
beyond where it was registered and has become famous among consumers in the
relevant industry in the Hashemite Kingdom of Jordan, as stated in Article (2) of the
legislation. A trademark is deemed renowned when the owner consistently utilizes it,
enjoys widespread recognition among consumers, instills trust in the brand, and is
linked to a product of exceptional quality. If a trademark achieves fame, it becomes
more significant than the actual products it represents. In light of this, the lawmaker
prohibits any violation of a renowned trademark, even if it is committed by
competitors operating in unrelated industries or across international borders,
provided the trademark owner has not registered their famous mark in foreign
jurisdictions. Article 26/1/B states that if a trademark is widely recognized but not
officially registered, the owner can ask the appropriate court to stop others from
using it on similar or different products or services. This is only applicable if the use
of the trademark suggests a connection with the well-known mark and if it is likely to
harm the trademark owner's interests. If an identical, well-known mark is used on
similar goods, it will be assumed that confusion is possible.

A legal entity uses a collective mark to authenticate the provenance of goods not
manufactured by that entity, the materials used in their production, and their
precision or other characteristics. Collective marks are owned by associations,
cooperatives, or unions that utilize these trademarks to distinguish their items' origin,
material, production method, accuracy, or other distinguishing features from those
of different commodities®.

The Registrar may register a collective trademark if it meets the requirements. The
collective mark shall be regarded as a trademark for the legal person registered in its
name.

The registration of a collective mark cannot be assigned to third parties®.
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4.2.1The effect of the inalienable proprietary rights (Licensing Agreement).

Certain obligations are obligatory for the licensor, while others fall under the
purview of the licensee. In this context, the Licensor retains the authority to possess
the permit and exercise its usage unless explicitly stated otherwise in the agreement.
Under a monopolistic license, the owner is prohibited from using the mark until
there is a prior agreement. The owner must ensure the visibility and completion of
the deposit and is obligated to renew it upon the expiration of the protection period.
If he can demonstrate his good purpose, he could be absolved of any liability. The
proprietor may necessitate the promotion and advertising of their brand. Suppose
the licensee fails to comply with the terms of the contract. In that case, the owner has
the right to terminate the contract and provide the licensed entity with all of their
distinctive marks, including trade name, logos, and knowledge of technology, to
promote the products and services associated with the mark.

4.2.2 The licensee's primary responsibility.

The licensee's primary responsibility is to make use of the licensed mark. Should
he fail to utilize it, the proprietor will request the termination of the agreement. The
licensee is required to abide by the license's conditions. Should he surpass the limit,
he shall be held accountable for the counterfeiting? If he implemented it in non-
assigned services and products, his work would be deemed fraudulent and a
violation of the arrangement. The licensee cannot sell the mark to another party
without the owner's permission. Additionally, the license is required to abide by the
terms of the license. Unless the agreement specifies otherwise, the licensee shall not
be permitted to file the counterfeiting case; in such an instance, the licensee shall act
as the owner's representative by the law. If the licensor declines to grant this right,
the licensee must mention it through merit, exposure guarantee, an indirect claim

against third parties, or an unjust competition case.
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4.3 Conditions of a Trademark.

According to Jordanian trademark law, specific conditions for a trademark that
would entitle trademarks to legal protection are: Substantial condition of the
trademark: Distinctiveness: A mark should be easily identified among similar marks
due to specific characteristics derived from the shape of such mark. - It must be noted
that associating a product with it has been used comparatively long. In this regard,
Article 7/3 of the trademark states the following: " In determining whether a
trademark has a distinctive character, the registrar, in the case of a trademark in
actual use, takes into consideration the extent to which such use has rendered the
trademark, in fact, distinctive for the goods in respect of which it is registered or
intended to be registered .

4.4 Legitimacy.

A trademark must comply with all applicable laws, regulations, and directions
without violating the rule of law and public order. To this point, the trademark may
be denied registration if it conflicts with public order, particularly morals, or has the
potential to deceive the public. Trademarks are required to be capable of being
visibly perceived®. Trademark elements must possess visual recognition, such as
names, signs, letters, pictures, and so on. This implies that trademarks are not eligible
for registration if they incorporate non-visual elements, such as musical melodies,
noises, or those recognized by flavor or fragrance®.

4.5 The privileges bestowed to the proprietor of a trademark:

Under Jordanian law, a trademark has a legal impact as a proprietary right that
grants the owner a range of rights. 1- Usage rights: The proprietor of a registered
trademark has the exclusive right to use it and can restrict others from using
confusingly similar marks unless they obtain their prior agreement®. The primary
consequence of obtaining ownership of a trademark is that the owner gains the right

to differentiate their products and services from those offered by others.
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4.6 The registration of trademarks and its influence on intellectual property.

It is vital to understand that several requirements must be fulfilled to receive legal
protection for a trademark. The most crucial is the substantive conditions, which
consist of having a unique and recognizable character, being genuine and lawful,
using a specific language, and being visually detectable. To register a trademark in
Jordan, itis necessary to comply with the formal requirements?. These requirements
are by of the Jordanian Trademark code (Article 11). Additionally, specific legal
procedures must be followed for trademark registration, as specified in the Jordanian
Trademarks Law, article 6, which outlines the individuals eligible to register their
trademark. The rationale behind the acquisition of brand rights varies across
different legal frameworks. The TRIPS Treaty, for instance, does not prescribe a
precise mechanism for obtaining these rights but instead aims to standardize
national laws and regulations. According to the Jordanian Trademarks Law, the right
to a trademark is granted to those who have already used it rather than those who
have registered it"".

The preceding Articles reveal that Jordanian law has established the registration
process for a mark solely to introduce proof of the legality of such a method. This
implies that the registration impacts solely on the determination of the trademark’s
entitlement, signifying that the registration of the mark serves as a legal assumption
of ownership exclusively for the individual who completed the registration process.
Yet, this assumption is not definitive and subject to potential contradiction. The High
Court of Justice in Jordan rendered its ruling No. 65/73 in 1973 and decision No.
169/78 in 198972, It is essential to mention that the Jordanian lawmaker did not
explicitly specify a timeframe for the party claiming to be the first to use a trademark
to challenge the already registered party. This means that the legislator has allowed

for legal action between the party claiming first use and the party who registered the

#2025 Jo¥! (3935 181447 oy (EIEN suall (hoxln e AN Alxt] gl g e Ml Ealal yuld _]t}u]t xa




ZLgéL&M._\eL;j@Z.ﬂ)_d\ o9 Q‘Mj -Lqéjé)}&ml..\m Qa)y‘e)_aw.il.ﬁg 4Ll 2]l ELJLA.:}

trademark, regardless of the length of time it takes. However, the Jordanian legal
system has addressed this discrepancy in the law.

These articles state that an application to remove a registered trademark from the
register is permitted to be made if there is no argument for its being registered based
on the terms of Articles 6, 7, or 8 of this law or if a registration of the trademark in
question establishes unfair competition with the applicant’s rights in Jordan. The
request must be submitted within five years of registering the trademark. The
Jordanian judiciary has emphasized that although registering a trademark serves as
proof of ownership, this presumption can be challenged through counter-
evidence. This means that if one has been using a trademark that has become
associated with their goods, they have the right to revoke a trademark enrolled under
someone else’s name. It is assumed that the specified conditions are satisfied”. The
Jordanian judiciary has determined that the deadline for submitting a request to
defend the superiority of a mark and argue those who have registered it is five years
from the first day of registration to the applicant. If the period limits for registering
the brand have expired, the individual who enrolled it will be regarded as the owner
of that mark. In conclusion, the entitlement to possess a trademark is a conditional
rather than an unconditional entitlement, and it is a transitory entitlement, not a
perpetual one.

4.7 Legal proceedings related to trademark rights:

Unlike other forms of intellectual property, trademark rights are not subject to
significant limitations. This is because trademarks are specifically designed for
commercial use and do not originate from intellectual creation. Instead, they are
selected from pre-existing forms and features that distinguish the product from
others 9 According to the Law if an application for trademarks is accepted and no
opposition is raised within the specified period or if a challenge is raised but decided

in favor of the applicant, the registrar will register the trademark upon receiving the
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required fee 7).

However, this registration can be denied if the request was accepted by mistake or
the court orders otherwise. The trademark will be officially registered starting from
the registration application date. The individual who registers the trademark will
become its owner as of the registration date. The registration duration is set at ten
years 78 In this regard, the court indicated that:” It is understood from Article 20/1 of
the Trademark Law that the duration of ownership of trademark rights is ten years
from the date of its registration, and its registration may be renewed for similar
periods by the provisions of this law. By Article 21 of the same law, the registrar
renews the registration of a trademark upon the request of its owner following the
provisions of this law. If the trademark owner does not request its renewal, it shall be
deemed deleted from the register after one year since the end of its registration
period. A third party has the right to request registration of this trademark in his
name after the expiry of another year. The trademark owner that was deemed
deleted may request its re-registration at any time unless it has been previously
registered.

It was registered in someone else's name. According to the two texts above, even if
failure to apply to renew the trademark within the legal period will result in it being
considered canceled, the owner of the trademark that was deemed canceled may
request its re-registration at any time unless it has been registered in the name of
someone else. Suppose the trademark registration is canceled because it is not used
effectively and continuously during the three years preceding the application. In that
case, the application will result in a decision to cancel the trademark registration
above, so the trademark will no longer be registered in the previous owner's name. It
will be proven that the owner above did not use the trademark above in the

Kingdom. Effectively and continuously during the three years preceding the
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application; in addition, if the trademark owner does not request its renewal, it is
deemed to have been deleted from the register after one year has passed since the
expiry of its registration period.

A third party has the right to request registration of this trademark in his name
after the expiration of another year, meaning that a third party cannot request
registration of the trademark except after the expiration of another year after the
expiry of the registration period. In contrast, the trademark owner may request its re-
registration at any time unless registered in someone else's name. Therefore, during
another year following the year following the expiration of the registration period, he
does not have the right to register the trademark. A third party may apply to register
the mark, while the previous owner has an application to re-register the mark during
that year “79.

After this period, the trademark owner forfeits their acquired rights unless they
renew it. Renewal entails maintaining exclusive ownership of the trademark and
preserving the owner's rights to use the mark by the law. Therefore, it is evident from
the preceding information that trademark rights encompass two primary actions:
transferable proprietary rights (assignment) and the transfer of interest and non-
transferable proprietary rights. The initial section will address the concept of
alienable property rights and its consequences, while the subsequent section will
focus on inalienable proprietary rights. ®® The validity of the assignment of
trademarks Trademark assignments is legally binding and enforceable when the
trademark is registered. However, if the trademark is not registered, it is subject to
the general regulations. If the item is connected to a store, it is bound by the rules
governing the transfer of ownership of the store. Unfair competition regulations
might be applied to govern the conditions of the use of trademarks. On top of that,
the name of a trademark can be transmitted, given up, or used as collateral without

surrendering the ownership of the company that uses the trademark to differentiate
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its products ¢

Trademark confiscation can occur regardless of the business's involvement. Based
on that, the authors noted that the Jordanian legislation allows trademark holders to
transfer the trademark’s ownership using sale or assignments. If the trademark is
being sold, it is necessary to comply with the conditions of the sales contract and
complete the requirements outlined in the Civil Code regarding acceptance,
circumstance, affirmation, and justification. The provisions outlined in the
Trademark Law shall also apply to the vendor's ownership of the brand mentioned in
the agreement. The trademark must be duly registered and free from any
encumbrances or claims by any individual for any cause or about the rights of third
parties. To ensure the proper control of the trademark's sale, it is necessary to register
it with the brand registrar and publish it in the official gazette. Nevertheless, in the
case of a registered mark, there are no specific regulations governing the transfer of
ownership, except the registration requirement. It is important to note that
registration is not a prerequisite for establishing ownership but rather for its legal
validity and protection against third parties. This principle is based on both French
and Jordanian law. Nevertheless, according to French legislation, the transferring act
of ownership must be documented, regardless of whether itis a sale or a gift.

The mark can be transferred separately from the store. However, if the store is
completely transferred, the mark will be automatically transmitted without requiring
a specific document. If the store transfers along with a list of assigned items but the
mark is not mentioned, the mark will not be transferred to the sold store. If a store
gives up its moral elements, the brand will be transferred along with the shop itself.
The same applies if the brand is a part of a logo or trade name®.

4.8 Trademark protection:

The prevalence of violence against brands is a significant occurrence in the
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economic and commercial landscape. Consequently, legal regulations aim to impose
stringent controls to counteract such incidents. However, these measures are
constrained by the worldwide expansion of trademarks, necessitating the activation
of protective rules at the international level. The TRIPS Agreement establishes robust
procedural mechanisms for nations to safeguard intellectual property rights,
including trademarks ®3)- Nevertheless, even renowned brands that symbolize
superior services and products, such as computer software, watches, clothing,
perfumes, and videos, are still vulnerable to infringement and counterfeiting.
Consequently, this results in financial losses for the company that owns the brand
and undermines public trust.

4.8.1 Determine the scope of the infringement on the trademark.

The right is an authority recognized by law for a person over something.
Intellectual property rights in general, and trademarks in particular, are among the
most important of these rights because they involve an idea. To this point,
Intellectual rights are associated with the human mind and are a means to increase
creativity. Due to their increasing importance, their significance has emerged in the
civilizational development of humanity. Hence, the need to protect them has arisen.*
4.8.2Legitimacy of the trademark.

The legitimacy of a trademark means that it should not be prohibited and should
not violate public order and morals. And that symbols that can mislead the public or
commercial circles regarding the nature, quality, or source of goods and services are
not used, as well as symbols similar or identical to the trademark or trade name that
has been used for similar and identical goods to the extent of misleading the
consumer or customer®,

In this regard, not all violations of a brand are subject to legal punishment, as

86),

certain abuses may not be acknowledged by trademark law ®9) as the act of

mimicking the trademark can involve various forms of deception. The counterfeit tag
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may appear as a replica, mimicking the genuine mark. Imitation refers to creating a
mark that closely resembles the original mark, making it challenging for the average
consumer to differentiate between them. It is distinct from counterfeiting in that the
imitator does not replicate the entire original mark but rather makes certain
adjustments while maintaining its overall appearance.

These modifications may include slight changes in color, alterations in letter size,
and other deceptive techniques, ultimately leaving the determination of authenticity
to an expert judge. In the contemplative domain of the French judicial framework, a
bifurcated classification delineates the instances of trademark contravention,
segregating them into the dualistic modalities of either the replication or the
replication, plus the application of the emblem upon identical commodities or
services. Constituting an act of replication, the imitation of the trademark is
adjudicated under the premise of engendering confusion amongst the populace.
Intriguingly, nuance is introduced in the demarcation concerning the genesis of a
trademark juxtaposed with its explicit deployment on artifacts and offerings. A
salient point of consideration herein is that an imitative action regarding a trademark
is contingently predicated upon its antecedent registration; ergo, the nonexistence of
such registration fails to substantiate an accusatory stance against third-party
entities.

However, if a trademark is registered, any infringement will be regarded as an act
of imitation, regardless of the objections raised ®7)- Similar legislation has stipulated
that the duration for protection begins from the date of application submission.

This feature is vital for determining ownership of the mark and enforcing it against
other parties. Before registration, any violation concerning it is not considered an act

of imitation, and the accusation of imitation is rejected. If the trademark proprietor

can demonstrate widespread use of the mark, they are eligible to submit a claim for
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compensation under unfair competition regulations. Nevertheless, if the violation
persists following the completion of registration, the piece is regarded as a replica
and is not subject to the need to submit the renowned trademark. If an act violates
the state's protection laws, it must be stopped even if it is not officially documented.
The owner of the violated rights cannot initiate a legal case for imitations if the rights
are not registered in the state's protection system. Instead, the owner must request
the cancellation of any well-known trademark enrolled under the name of a third
party in order to pursue legal action. He is ineligible for compensation based on the
allegation of mimicry. Thus, it is evident that the comparative regulation did not
explicitly address the replication of the renowned brand but instead emphasized the
removal of any indication that could potentially violate the well-known trademark
®8) |t is crucial to avoid the occurrence of a counterfeit action that could result in
significant criminal or civil fines related to a demand for compensation based on
liability for wrongful actions.

The methods of imitation differ entirely from those of the subject in question.
Nevertheless, imitation cannot be considered an invalid indication even if registered.
If the defendant can establish the illegality of the imitation, the lawsuit shall be
dismissed. The imitation must be a registered trademark within the jurisdiction of
protection. Unregistered items are not entitled to raise objections against imitation.
TRIPS Convention states that it is possible to protect a registered mark in any State of
the Convention without the need for registration in the State where protection is
sought ®9 However, the countries that are party to the Convention have not made
any changes to their laws as mentioned in the Convention. Considering this
regulation, infringement can be restricted to five specific actions: the establishment,
copying, utilization, placement, or removal of the trademark, all performed without
the owner's authorization. ©

4.8.3 Legal protection of the trademark.
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In this regard, the authors will address the civil protection of the brand according
to the Trademark Code and in light of the law of unfair competition, besides the
criminal protection of the trademark.

4.8.4 Civil protection of the brand.

The trademark owner has the right to take legal action against individuals or
entities who engage in counterfeiting, placing the trademark on competing products,
or any other form of trademark infringement that confuses customers. This legal
action aims to prevent such activities and protect the trademark owner's rights. Thus
far, the plaintiff has the right to pursue reparation for the harm inflicted through
counterfeiting and unlawful methods. The possessor of the trademark rights is
afforded legal protection under the standard principles of liability for any illegal
actions. According to the Jordanian Civil Code, tort liability in Jordan does not
necessitate proof of wrongdoing®”.

Instead, it focuses on the destructive nature of the conduct and the harm that
ensues. Tort responsibility arises from a deviation in conduct, which can be due to
negligence, omission, or intentional actions, resulting in harm to others.
Consequently, a trader engaged in competition must provide reimbursement for any
harm inflicted upon another merchant, regardless of whether the harm was caused
by a mistake. This is because Article (256) imposes liability on the wrongdoer
without considering the nature of the conduct or whether it was a mistake.

It is specified that individuals are not allowed to launch a lawsuit to seek
compensation for any violation of a trademark that is not registered in the Kingdom.
©2 Therefore, it is evident from this legal provision that the Jordanian legislator has
bestowed upon the trademark owner, who is registered in Jordan, a lawful
registration under the requirements of the Trademark Law. Consequently, the

proprietor has the right to seek reparation for any harm caused by the unauthorized
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use of their trademark. © The trademark was only granted if it had been registered.
The law is designed to safeguard the registered trademark and does not deviate from
the standard principles of civil responsibility©®.

As per the Jordanian Civil Code Article (363), compensation is restricted to the
actual harm suffered by the creditor, excluding any loss of profits. Consequently, if a
guarantee is not specified by law or contract, a court will award the reimbursement
for harm incurred under the contractual obligation based on the actual value of the
harm whenit occurred. To safeguard the trademark, the Jordanian legislation
mandated that the trademark be registered underthe bill's rules. Protecting
trademarks is provided through unfair competition as well astrademark law
legislation.
4.8.4.1 Trademark Protection under the Jordanian Trademark Code.

According to the Trademark Code Article (33), individuals cannot file a lawsuit to
seek compensation for violating an unregistered trademark in Jordan. However, a
person can initiate legal proceedings to cancel the registration of a trademark in the
Hashemite Kingdom of Jordan if it has been registered by someone who is not the
rightful owner after the trademark has been registered in another country, provided
that the reasons for the allegation are based on the conditions mentioned in
paragraphs 6, 7, 10, and 12 of Article (8) of this law.
The court decided that according to Article 7, Article 8, Article 5/24, and Article 25 of
Trademarks Law No. 33 of 1952, and considering the established circumstances and
provisions of the Commercial Trademarks Law, it is evident from the complaint
documents and presented evidence that the second respondent, A/-Adi/ Company, is
the owner of the trademark Derby. This trademark has been registered in Syria since
2007, which predates the appellant's request to register the trademark in question.
Furthermore, this trademark has been in use in Jordan since 2013. Similarly, the two

marks exhibit high similarity in their visual and verbal representation of the word
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"Derby" and the type of goods they represent. Considering that ownership of a mark
is determined based on its prior use, the presence of such similarity can potentially
lead to fraudulent activities. The appellant has fulfilled the legal requirements
necessary to promote the registered brand, minimizing the risk of fraud and
deception towards the public and consumers®.

The ruling made by the Registrar can be challenged in the High Court of Justice
according to this statute within two years from the day it was notified. Based on the
preceding articles, it is evident that Jordanian law forbids the possession of an
unregistered trademark, which may only be utilized as a basis for an action in court
seeking compensation for violating said unregistered trademark. According to the
law®®, it is necessary to register the trademark in Jordan to be eligible for
compensation in case of violation. Despite the issuance of the Law revising the
Trademark Law of 1999 to conform with the terms of the TRIPS Agreement, the
registration requirement nevertheless remains in effect. The registration requirement
aims to safeguard and incentivize trademark owners to officially register their marks,
assert their entitlement to seek reparation for infringements and ensure that
customers are not deceived. The legislature has only provided a reimbursement
claim for registered trademark violations in Jordan. Trademarks not registered in the
trademark register do not receive legal protection, including reimbursement.
4.8.4.2 Protecting the Trademark according to the Jordanian Unfair
Competition Code.

Jordanian legislation defines unfair competition as any form of unfair competition
in industrial or commercial matters ®”). The Paris Convention for the Protection of
Industrial Property defines illegal competition as any act of competition that goes

against honest customs in industrial and commercial transactions (98),

By

examining the concept of unfair competition, the authors ascertain that unfair
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competition pertains to using trademarks in Jordan, regardless of their registration
status, as long as it results in public deception and injury. The aggrieved trademark
holder was eligible for reparation on the grounds of the unjust competition
allegation. This legislation surpassed the registration prerequisite, enabling
individuals to seek compensation even if they are not registered in Jordan -

The Jordanian legislature has established equal protection for both registered and
unregistered trademarks in Jordan. However, numerous prerequisites existed for this
to happen: the mark had to be utilized in Jordan. The competition engaged in
deceptive practices by imitating a trademark, confusing with one of its competitors,
their products, or their industrial and commercial activities. According to the law, any
party with a legitimate interest has the right to initiate a lawsuit as long as the legal
interest exists at the time of filing and continues until the case is dismissed, as
stipulated by the law. Compensation will be granted to relevant parties for any harm
incurred due to illicit competition. This statement conflicts with trademark law,
which restricts the ability to file a lawsuit to only the trademark owner.

The civil protection of a trademark in the law of unfair competition is grounded in
the overarching principles of civil liability outlined in the Civil Code. This protection
is invoked when the infringer has failed to fulfill a legally mandated obligation. The
other party has incurred damage, thereby making him responsible for compensating
the person who suffered for the harm inflicted upon him. Only the harmed
individual shall possess the entitlement to seek reparation. This right is considered
strictly civil under the Harmful This right shall be regarded as a purely civil right
based on the Harmful Act based on the Jordanian Civil Code, "every injurious act
shall render the person who commits it liable for damages even if he is a non-
discerning person."(100

In this regard, the court decided that if the plaintiff owns the two trademarks THE

BABY SHOP, which was registered in her name with the trademark registrar on

#2025 Jo¥! (3935 181447 oy (EIEN suall (ks e GO et gl g e Ml Ealal yuld _]t}u]t xa




43Lall wles aalyall jeeg Gluag by g selall daxs Gl auy sl ey 4l Adlatl 2yles

16/10/2002 and is registered for children's clothing and shoes. The defendant
applied to register the same trademark under Class 25 for clothing/footwear and
headgear services, and an objection was raised against it before the trademark
registrar. This constitutes unfair competition with the trademark owned by the
plaintiff according to Article (2/A/B) and Article (3/A) of the Unfair Competition Law.
Since the mark used by the defendant is used in Jordan and is likely to mislead the
public and cause confusion among the public*Furthermore, the court in another
decision decided that the trademark used by the appellant is similar to the trademark
used by the respondent against whom the appeal is made, leading to deception,
fraud, and misrepresentation of the public, which constitutes unfair competition
conditions. Furthermore, relying on Article (8) of the Trademark Law, which does not
permit the registration of a national emblem as a trademark, and since the cedar tree
emblem is the emblem of the Lebanese state, indicating and implying that the
product's origin is from Lebanon, the points raised in this appeal apply to the
appellant itself when it adopted the same emblem, which is the imitation and its
declared emblem."®

The question that arises from the previous legal text is: how about counterfeiting
trademarks within Jordan's borders intended for exportation to be used outside the
country?
5. Distinguishing unfair competition from counterfeiting and imitation.
Unfair competition differs fundamentally from counterfeiting or imitation in many
aspects. While unfair competition may take a civil or commercial form depending on
the activity practiced and the procedures followed by the affected party or parties,
counterfeiting and imitation constitute a criminal act that necessitates criminal
punishment. Their lawsuits are considered criminal cases aimed at protecting

intellectual property or certain intangible elements that constitute commercial
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assets. As for other differences, we find that the imitation lawsuit is considered a
punishment for the infringement of rights. It is also legally established that the two
lawsuits are not based on the same grounds. The imitation lawsuit essentially
assumes that a right has been infringed upon, and it can only be filed within a
narrow framework and under specific conditions. In this context, the action for unfair
competition, which falls under the general conditions of a lawsuit, raises the issue of
the legal basis from both a doctrinal and legislative perspective. It is necessary to
consider doctrinal opinions before examining legislative provisions. According to the
doctrine, some classify the unlawful act as a tort that requires compensation,
provided that the aggrieved party proves the error, damage, and causal relationship.
On the other hand, some jurists have called for preventive measures in addition to
the aforementioned. On the other hand, some others believe that the basis of this
lawsuit is not a tortious act, but rather derived from the exclusive right that the right-
holder possesses, making this lawsuit similar to a possessory action. As for the
legislative level, it is noted that there is a difference in the foundation of the unfair
competition claim. Some countries have defined certain actions that fall under the
violations considered unfair competition, such as the laws of the United States and
German law, which have established civil and criminal protections and penalized
several actions like false advertising, abusive use of trademarks, and harm to
merchants and manufacturers.’®

5.1 Penal protection of the trademark.

The economic development witnessed by the world and the importance of
trademarks in commercial and economic activities have led to an increase in
violations against them, prompting countries to enact specific trademark laws and
impose penalties for trademark imitation and forgery.

5.1.1 Scope of criminal legal protection for trademarks.
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Criminal protection is limited to registered trademarks only. If a trademark is not
registered, it does not fall under the scope of criminal protection for trademarks.
Therefore, registration is one of the essential conditions for criminal protection of a
trademark. The law has decided to protect the right to a trademark regardless of the
value of the goods, services, or products that use it to distinguish themselves from
others. The infringement of a registered trademark gives the concerned party the
right to file a criminal lawsuit in which they claim their civil and criminal rights,
namely compensation in the civil right and punishing the infringer criminally. This
does not prevent each lawsuit from being filed independently. In this context, the
civil lawsuit differs from the criminal one in that the criminal lawsuit can only be
filed by the trademark owner, in addition to the public prosecution, which has the
original jurisdiction. As for the civil lawsuit, it can be filed by the affected person. It is
a condition for the criminal lawsuit that the trademark be registered, which is not a
requirement for the civil lawsuit. Finally, the criminal lawsuit is punished by
imprisonment or a fine. The protection of trademarks is stipulated by the TRIPS
Agreement in Article (61), which mandates the establishment of criminal procedures
and the imposition of penalties in cases of imitation and forgery for registered
trademarks. The penalties that can be imposed include imprisonment, fines, or both.
The infringement of trademarks has various forms defined by the legislator in the
Jordanian Trademark Law, where the penalties for the crimes of forgery and
imitation of registered trademarks are specified. In this context, the TRIPS Agreement
indicated that civil protection alone is insufficient as a deterrent for anyone who
infringes on a trademark owned by another. Thus, it also stipulated criminal
protection, which the Jordanian legislator provided through penalties that include
imprisonment, fines, or both. And the infringement of a registered trademark cannot

be tolerated. **
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4.1.2 The crime of trademark counterfeiting and forgery:

The crime of trademark forgery and imitation is one of the offenses stipulated by
the Jordanian legislator. In this context, the material element is represented by the act
of forgery and imitation, which involves altering the product's reality to deceive the
public. The second element is the mental element, represented by the intention to
forge and imitate the trademark, which is the criminal intent. This intent is realized
when the perpetrator has the malicious intent to forge or imitate the trademark to
deceive and mislead people into believing that this is the original trademark.
Malicious intent is presumed in the crimes of forgery and imitation, as both acts are
considered crimes.™ In this regard, the court ruled that:” Article 37 of the Trademark
Law stipulates that the criminal protection determined by the legislator applies to the
registered trademark and the class in which it is registered. Therefore, the
complainant does not own any registered trademark in class 18, and thus her
protection is limited to the relationship mentioned in class 9, which she owns.
Consequently, the act of the defendants importing bags from China bearing the DELL
mark does not constitute a crime or an infringement on the registered mark in favor
of the complainant in class 9. Article 37 of the Trademark Law stipulates that the
criminal protection determined by the legislator is for the registered trademark and
the class in which it is registered. Therefore, the complainant does not own any
registered trademark in class 18, and thus her protection is limited to the relationship
in class (9) that she owns. Consequently, the act of the defendants importing bags
from China bearing the DELL mark does not constitute a crime or an infringement on

the registered trademark in favor of the complainant in class (9) ™

Suppose the plaintiff filed this lawsuit against the two defendants, demanding that
they stop the infringement and unfair competition of a type of goods they produce.

In that case, this gives the plaintiff the standing and interest to file this lawsuit per

#2025 Jo¥! (3935 181447 oy (EIEN suall (ks e GO et gl g e Ml Ealal yuld _]t}u]t xa




43Lall wles aalyall jeeg Gluag by g selall daxs Gl auy sl ey 4l Adlatl 2yles

Article (3/A) of the Unfair Competition and Trade Secrets Law No. 15 of 2000. Since
the second defendant is the owner of the first defendant, which is an individual
establishment, and the establishment and its owner are considered one entity, this
makes the dispute between the two parties. Suppose the plaintiff filed this lawsuit
against the two defendants, demanding them to stop the infringement and unfair
competition for a type of goods they produce. In that case, this gives the plaintiff the
standing and interest to file this lawsuit by Article (3/A) of the Unfair Competition
and Trade Secrets Law No. 15 of 2000. Since the second defendant is the owner of
the first defendant, which is a sole proprietorship, and the establishment and its
owner are considered as one entity, this makes the dispute between the two
parties'”’

5.1.3 The crime of using a registered trademark:
Regardless of its form or type, a trademark is considered to be owned by a natural or
legal person in whose favor it is registered, as it falls under the umbrella of
intellectual property rights. The phenomenon of infringing on trademarks, especially
well-known ones (high-end brands), by counterfeiting and imitating them leads to
confusion.'®

5.1.3.1 Crime of trading in counterfeit or imitation goods First plea:

5.1.3.2 Exceeding the limits of authorized use:

The case of exceeding the limits of authorized use is excluded from the scope of
counterfeit or imitation trademarks, which is the case in which the owner of the
trademark is authorized to manufacture or produce the type of goods or services that
neglect this trademark for a specific person, company or entity, such that this person,
company or entity is the authorized factory of the owner of the trademark, but this
factory exceeds the limits of the authorized permit to produce these goods or

services that it manufactures, so this authorized factory or producer in one way or
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another produces excess quantities of these products and sells them on the other
side without the knowledge or consent of the owner of the trademark or the license
to use them, for example: A company holding a trademark license authorized to
manufacture 500,000 umbrellas bearing the trademark of the licensee, but this
manufacturing company without the permission of the owner of the trademark
made an additional 500,000 umbrellas bearing that trademark during the license
period Some legislations have deemed it inappropriate to criminalize such practices.
If the licensee exceeds the authorized manufacturing limits during the valid license
period, the marks on those goods will remain non-fraudulent according to this law.
This is because the trademark owner can protect themselves through contractual
remedies and other civil remedies. It is worth noting that in this case, the defense
pertains to goods produced beyond the license granted by the trademark owner.
According to the specifications provided by the trademark owner, these goods are
not counterfeit. Therefore, the goods produced during the license period remain
non-fraudulent.®

5.1.4 Criminal Protection of Consumers.

The importance of this topic is that it discusses the legal interests protected
through criminal protection of consumers and trademarks, their importance and the
seriousness of the attack on them, and the impact of this on the national economy, as
this mark indicates that all goods or services bearing the mark come from one source
and that all goods or services bearing the same mark are of a specific level of quality.
Imitation or counterfeiting hinders the ability of the trademark owner to reassure his
customers that he provides high-quality products, as well as hinders the ability of the
consumer to link goods and services to their source. The matter is not limited to
luxury consumer goods, which are often counterfeited, but also extends to more
popular products such as medicines, children's toys, and even baby milk or formula:

The Federal Bureau of Investigation and the Immigration and Customs Enforcement
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Office estimate that sales of counterfeit goods in the United States amount to $500
billion each year. The criminal protection of intellectual property for the trademark
owner from theft or dilution of the company's name or trademark name is a type of
corporate identity theft, in addition to protecting consumers from fraud: when
consumers decide to choose the goods they want to buy, they rely on the trademarks
of individual goods and the quality that these trademarks claim to represent.
Counterfeit trademarks mislead consumers because they give a seal of authenticity
to lower-quality goods. It is also possible to conceal some health risks or overlook
some general safety requirements for consumers, as in the case of food products,
batteries, counterfeit drugs, or car parts. The U.S. Congress has pointed this out by
stating, "Congress was not only concerned about trademark counterfeiting but also
about the fraud against buyers, who pay for the quality of the trademark name but
receive only a counterfeit product.”
It may also be difficult to regulate civil enforcement against trademark counterfeiting
or forgery, given the large number of victims in a vast geographical area—especially
in the case of goods offered online—and the counterfeiter on a large scale can often
evade civil penalties. Therefore, criminal protection against such acts must be
determined.

The sale of counterfeit products can harm not only the trademark owner and the
initial buyer but also the beneficiaries who use the goods or services after the initial
purchase. For example, airline passengers are victims of counterfeiting in aircraft
parts, coronary artery patients are victims of counterfeit heart pumps, and children
are victims of counterfeit baby formula. In all these cases, the counterfeit or forged
goods are purchased by another person on behalf of these consumers. This is what

Congress referred to regarding the criminalization of trademark infringement and the
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trafficking of counterfeit or forged goods, merchandise, and drugs in the report
issued by it."®

5.2 The extent of the connection between criminal and civil protection against
the trafficking of counterfeit or forged goods:

The first approach: The connection between criminal protection and civil
protection against the trafficking of counterfeit or forged goods: When the U.S.
Congress drafted Section 2320 to criminalize the trafficking of counterfeit goods
through the imitation and forgery of trademarks, it relied on the concepts and
definitions of the civil trademark statute, known as the Lanham Act,"" Congress
repeatedly indicated that the Lanham Act was the background upon which Section
2320 should be interpreted. This was confirmed by the joint statement on trademark
counterfeiting or forgery legislation, which stated that no conduct would be
criminalized under this law unless it constituted a trademark infringement under the
Lanham Act. Considering this legislative history, the courts adjudicating criminal
cases under Section 2320 have turned to civil judgments issued under the Lanham
Act. For example, the Ninth Circuit Court of Appeals in the case. V States United
Petrosian convicted the defendant under Section 2320 by relying not only on the
legislative history of the criminal law but also on two civil cases adjudicated under
the Lanham Act. The court noted that the definition of the term "counterfeit mark" in
the Lanham Act is almost identical to the definition in Section 2320, confirming that
Congress intends to criminalize all behaviors for which an individual may be civilly
liable.

The second approach is the lack of connection between criminal protection and
civil protection against the trafficking of counterfeit or pirated goods: Despite the
many similarities between civil and criminal law, some courts have found that their
differences sometimes warrant distinction, as affirmed by the Fifth Circuit Court of

Appeals in the case of United Hanafy v. States. V States that Lanham Act cases should
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not be used as a reference in interpreting criminal law. In the same vein, we find the
Tenth Circuit of the Federal Court of Appeals in the case of Giles v. United States. V
States United emphasizes the rejection of following a civil case regarding the
interpretation of Article 2320 as a criminal law, which should be interpreted more
specifically."

The legal protection of a trademark exclusively applies to the trademark that has
been officially registered. There is no legal protection against the unauthorized use of
an unregistered trademark, and the protection provided is subject to duration and
geographical scope limitations. The temporal scope of protection is limited to the
period of registration, which lasts for ten years, or during the renewal stage.
However, regarding geographical scope, it is restricted to the territory of the State
where the trademark was registered while still being subject to applicable
international conventions and treaties. In addition, penal protection does not prevent
asserting personal rights. In Trademark Code Article (41) paragraph (1) states that if a
bilateral agreement binds the Kingdomor is a member of an international
convention that offers reciprocal protection for registered trademarks, subsequently,
any individual from a state that is a member of the agreement or convention can
apply to the registrar to safeguard their trademark. Furthermore, he will be granted
the exclusive right over others who have previously submitted trademark
applications in the Kingdom. According to Article 20, paragraph (a) of the law,
criminal protection for a trademark is only valid during ownership, which lasts ten
years from the registration date.

This protection can be extended by following the guidelines in Article 21,
paragraph (2). In the event of non-renewal, the registrar has the authority to
eliminate it from the register, resulting in the loss of its legal safeguard. In terms of

geographical scope, the protection of a registered trademark is confined to the

#2025 Jo¥! (3935 181447 oy (EIEN suall (hoxln e AN Alxt] gl g e Ml Ealal yuld _]t}u]t xa




ZLgéL&M._\eL;j@Z.ﬂ)_d\ o9 Q‘Mj -Lqéjé)}&ml..\m Qa)y‘e)_aw.il.ﬁg 4Ll 2]l ELJLA.:}

jurisdiction of the nation where it is registered, with no legal safeguards for
trademarks outside of Jordan. Article (37) of the Jordanian Trademarks Law indicates
that whoever commits one of the following acts with intent to deceive shall be
punished by imprisonment for not less than three months and not to exceed one
year or by a fine of not less than one hundred dinars and not exceeding six thousand
dinars, or by both of these penalties:

a. Whoever forges a trademark registered by the provisions of this law or
imitates itin a way that leads to misleading the public or marks within the Kingdom a
forged or imitated trademark on the same type of goods for which the trademark was
registered.

b. Unlawfully used a trademark owned by others on the same type of goods for
which the trademark was registered.

He sold or acquired, to sell, or offered for sale goods bearing a trademark, the use
of which is considered a crime under clauses (a) and (b) of this paragraph, and he
had prior knowledge of that. Despite what is stated in Paragraph 1 of this Article,
persons who sell, offer for sale, or acquire to sell goods bearing a trademark whose
use is considered a crime under Paragraphs (A) and (B) of Paragraph 1 of this Article
shall be punished with a fine of not less than fifty dinars. It does not exceed five
hundred dinars®. In this regard, the court ruled that it is inferred from the text of
Article 38/2 of the amended Trademark Law No. 15 of 2008 that the legislator
punishes anyone who sells, possesses, or offers for sale goods bearing a counterfeit
or imitated trademark in general. And since it is established that the respondent
possessed the seized goods bearing the counterfeit trademark (PLAVIX) with the
intent to sell, and the Public Prosecution did not provide any evidence proving that
the respondent counterfeited the trademark (PLAVIX) on the seized goods, the crime
that should be attributed to the respondent in light of this is the crime of possession

with intent to sell goods bearing a trademark whose use is considered a crime
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contrary to the provisions of Article 38/2 of the Trademark Law, as long as the
respondent intended to trade in these materials. Therefore, the applicable provision
to the respondent’s actions is Article 38/2 of the Trademark Law No. 33 of 1952,
amended by Law No. (15) of 2008, and not Article 38/1 of the same law, as long as it
has not been proven that the respondent counterfeited the aforementioned
trademark."

c. The provisions of Paragraph 1 of this Article apply to anyone who attempts
to commit any of the acts stipulated in this Paragraph or assists or incites its
commission. To this point, the court decided that

The first paragraph of Article 38 of the Trademark Code only punishes the use of a
registered trademark or an imitation of it on the same type of goods for which the
mark was registered and does not punish the mere use of the mark in another way,
such as using it on a sign and not on goods of the same type™.

In this regard, the court indicated that: “It is understood from Article 37/2 of the
amended Trademark Law that the legislator punishes anyone who sells, possesses, or
offers for sale goods bearing a counterfeit or imitated trademark in general, and it is
not limited to goods distributed in the Jordanian market. Since the defendant
imported Winston cigarettes from outside Jordan, which bear a counterfeit and
forged trademark owned by the plaintiff, Japan Tobacco Inc., and these goods were
seized on the territory of the Hashemite Kingdom of Jordan, and since the defendant
intended to trade and export them to Iraq as stated in his statements. Therefore, the
act of the defendant constitutes a crime punishable by law according to the
provisions of Article 37/2 of the Trademark Law No. 33 of 1952, amended in 1999
and further amended by Law No. 11 of 2007 "'

5.3 Procedural protection.
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Since the primary function of the law is to protect rights, this protection takes
various forms. It may be in the form of a criminal penalty for those who infringe
upon the right when the violation of this right is considered a crime deserving
punishment—this is called criminal protection. Protection may also be granted by
giving the aggrieved right-holder the right to file a civil lawsuit to prevent the violator
from causing harm to the right and obliging them to compensate; this is called civil
protection. It may also involve the establishment of administrative procedures and
measures to prevent others from causing harm to the rights; this is called procedural
protection. Any legal means aimed at defending a right or a specific situation is
considered legal protection. Any precaution taken to safeguard a person or thing and
ensure their safety and security is considered legal protection. Hence, the term
procedural protection is applied to the measures and procedures that achieve
protection.

5.3.1 Characteristics of Procedural Protection.

Procedural protection has characteristics that distinguish it from other types of
protection; it is preventive, less costly, and has a broader impact. Procedural
protection is considered the first line of legal protection due to its preventive nature,
as it aims to prevent harm before it occurs. This is evident in the fact that following
the procedures for trademark registration prevents a trader from using a mark that
has already been registered, thus protecting the registered mark. It also protects
those who wish to register a mark that is already registered by others, shielding them
from the consequences of using someone else's mark and the resulting criminal and
civil penalties. Therefore, preventing the registration of a mark similar to another
registered trademark is one of the most prominent and strongest protection
mechanisms, as the procedures require formal and substantive conditions that
inherently provide preventive protection for the trademark. In contrast, criminal and

civil protection only come into play after the infringement has occurred. And thus,
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the preventive role of procedural protection becomes evident. As for the cost, the
cost of procedural protection is represented in the government fees associated with
trademark-related procedures, whether it is the registration, renewal, or licensing
fees. The cost of civil protection lies in the lawsuit expenses and the subsequent
attorney fees, in addition to the losses resulting from the infringement itself, such as
unfair competition, damage to the brand's reputation among consumers, and the
erosion of their trust in it, which may lead to financial losses that the monetary
compensation might not cover. Procedural protection also represents the broadest
circles of legal protection; it protects the mark in all procedures it undergoes with its
preventive nature, comprehensiveness, and low cost. This undoubtedly highlights its
importance and superiority over other types of protection. However, it is only
available for registered marks, so anyone who wants their mark to enjoy procedural
protection must strive to register it. 1.

6. Conclusions.

As for this article's conclusion, the authors concluded some results and
recommendations as the following:
6.1 Results:

Despite its mainstream support for intellectual property, the property violation
depended on the religious conscience of individuals to protect intellectual property
at that time, contrary to modern days. Notwithstanding the Jordanian law setting
punishments, this phenomenon is still in society for many reasons, including
punitive measures weakness.

One of the reasons for that also is back to the nature of society; some maintain the

belief that property is common and belongs to Allah. According to this perspective,

Jordanian Court of Cassation Decision (Rights) No. 2564/2014 (Ordinary Panel) dated *
30/10/2014
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distributing” intellectual property “items is not considered a breach. Moreover,
specific individuals saw the infringement of “intellectual property “rights as a method
of seeking retribution for the Western domination of Arab nations, whether in terms
of commerce or other aspects.

Another challenging aspect that impedes the safeguarding of underlying
“intellectual property “in the Arab world is the inherent communal character of Arab
culture. This poses difficulties in introducing “intellectual property “concepts into a
society that strongly supports community principles. Traditional societal norms and
economic issues contribute to this situation.

Nevertheless, having current “intellectual property “rules that adhere to the TRIPS
agreement does not provide a complete solution to the difficulties of enforcing them.
Arab countries have implemented numerous “intellectual property “laws, but their
enforcement is often inadequate.

A comprehensive comprehension of the origins of Islam is essential for
determining the fundamental principles that underpin safeguarding "the rights to
intellectual property. From a conceptual standpoint, it is accurate to assert that there
is a greater convergence in the connection between the protection given to
“intellectual property “and the essence of the Sharia, especially when examined from
a historical viewpoint. The Muslim world is familiar with “intellectual property “(IP).
“Intellectual property “has been understood to be a component of personal property.
Sharia acknowledges certain fundamental types of "intellectual property” rights.
Proper attribution must be provided to the originator of the idea. To this point,
Sharia schools of law allow for the acquisition of profit from an individual's
endeavors. An author or inventor can recover their initial investment and more if the
sum paid is equitable and commensurate with the time and work expended.
"Intellectual property"” grants the exclusive right to exploit for a particular duration

commercially. Sharia law provides legal protection of trademarks, whether registered
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or not. “Intellectual property “theft incurs severe criminal sanctions according to
Islamic law, including fines and imprisonment that would achieve public deterrence
and minimize violations. Furthermore, the authors concluded that virtually, if the
trademark rights have been violated in Sharia law, the stolen crime punishment can’t
be applied, because one of the most important conditions that must be applied is
that this right must be secured, then the appropriate punishment can be applied at
this case is a Ta'zir penalty.

In terms of trademarks in Jordan, it can be noticed that Jordanian Trademark Law
offers punitive safeguards for trademarks that have been officially registered while
providing no legal protection for trademarks that have not been registered. The
protection is temporally and geographically restricted, with coverage exclusively
applicable during the ten-year registration period or renewal phase. International
conventions or treaties do not exclude the protection. Under the provisions of a
bilateral agreement or international convention that provides reciprocal protection,
every citizen of the member state has the right to apply to the registrar to safeguard
their trademark. The scope of protection is confined to the geographical boundaries
of the registered jurisdiction, with no provision for preserving a registered trademark
beyond the borders of Jordan. Cheating can lead to incarceration, monetary fines, or
penalties for counterfeiting, unauthorized use, or selling items containinga
registered trademark. Moreover, failure to register a trademark can lead to a penalty
of up to 50 dinars for each violation. However, fines are insufficient to encourage
compliance with trademark law. Also counterfeiting unregistered trademarks within
Jordan's borders intended for exportation to be used outside the country is beyond
the scope of the unfair competition law protection. Furthermore, the authors believe
that the Jordanian legislator omitted to tighten the penalty for the recurrence of

intellectual property violations to protect intellectual property effectively.
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Furthermore, the authors concluded that there is a conflict between the text of
Article (33) of the Trademark Law, which prohibits the right to compensation for an
unregistered trademark, and the text of Article (2/b) of the Unfair Competition and
Trade Secrets Law, which leads to weakening the protection of the trademark
Because the unfair competition failed to address the issue of unregistered trademark
protections when the original brand was counterfeited in Jordan, affixing them onto
the counterfeit product, and then re-exporting them for use out of state.

6.2 Recommendations.

The authors propose amending Article (33) of the Jordanian Trademark Law to
state: "Anyone who has been harmed by the infringement of a trademark used in the
Kingdom, whether registered or unregistered, has the right to file a lawsuit
requesting the cessation of the infringement and seeking compensation.”
Furthermore, the author calls to remove the conflict between the text of Article (33)
of the Jordanian Trademark Law, which prohibits the right to compensation for an
unregistered trademark, and the text of Article (2/b) of the Unfair Competition and
Trade Secrets Law. In this regard, the term "cancellation” was mentioned in Article
33) of the researcher’s article to indicate the removal or deletion of a trademark from
the trademark register. The researchers propose using the term "deletion” to indicate
this, as it encompasses all cases of removing the trademark entry from the trademark
register, to unify the terminology in referring to the deletion of a trademark from the
register for any legally valid reason.

Moreover, the authors propose to amend the Jordanian Trademark Law to include
the possibility of requesting the cancellation or prohibition of the use of trademarks
that were registered or used in bad faith without being bound by the periods
stipulated in the Trademark Law. 115 5- And amend the text of Article 12/8 of the
Trademark Law to explicitly state the protection of well-known trademarks in cases

where the infringement takes the form of copying or imitating the essential part of
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the trademark, not just in cases of identicality, similarity, or translation, which would
confuse with the trademark. Besides that, the authors propose adding a provision to
the Trademark Law that explicitly prohibits the registration of national or foreign
trademarks if they conflict with a trademark used in Jordan, based on Article (1/5/6)
of the Paris Convention, with a specified period for objecting to the registration.

In terms of well-known marks, the authors suggest amending Article (2) of the
Jordanian Trademark Law regarding the definition of a well-known mark, so that the
meaning of the phrase "sector of the concerned public” included in the definition is
clarified, and the distinction between the concerned public in the case of rejecting a
trademark application that is identical or similar or represents a translation for its use
in distinguishing similar or identical goods to those for which the public is known is
made. Here, the concerned public refers to the public dealing with that good.
However, in the case of rejecting a trademark application for its use on goods other
than the goods and products distinguished by the well-known mark, the public in
general is referred to.
As for the Unfair Competition, the authors suggest repealing Article (2/b) of the
Unfair Competition and Trade Secrets Law, which addressed the issue of
unregistered trademarks in Jordan, as it would be considered an unjustified
repetition in the event of amending Article 33 of the Trademark Law.
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